
What is Telehealth?  
What are the Modalities? 
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Creating Doctor-Patient Relationship Via 
Asynchronous Telemedicine 

2 
Interpretive summary only; not legal advice; state laws are constantly evolving and state laws must be 
analyzed and applied to a specific clinical application. 



Current Perception of Obstacles in 
Telehealth 

Source: Foley & Lardner LLP 2017 Telemedicine & Digital Health Survey (Nov 2017) 
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Telemedicine is Growing Even Faster Than 
Anticipated 
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Source: Foley & Lardner 2017 Telemedicine & Digital Health 
Survey (Nov 2017) 



Telehealth and Licensing 
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Licensing 
Physician offering care via telemedicine is subject to licensure 
rules of: 
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1 The state in which the patient is physically located at the 
time of the consult 

2 The state where the physician is located/licensed 



Licensing 
Regarding medical practice rules, it is generally accepted that the 
law that governs the consult is the state where the patient is located 
at the time of the consult. This is the locus of care. 
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1 
2 

3 
Some states 
explicitly 
address this in 
law or 
guidance 

Some states 
indirectly address 
this by including 
diagnosing or 
rendering treatment 
through “electronic 
or other means” as 
part of the practice 
of medicine  

Other 
states are 
silent  



Licensing 
■  Mississippi law requires licensure if the patient is located in 

Mississippi at the time of the consult.  
■  “Subject to the limitations of the license under which the individual is 

practicing, a health care practitioner licensed in this state may prescribe, 
dispense, or administer drugs or medical supplies, or otherwise provide 
treatment recommendations to a patient after having performed an appropriate 
examination of the patient either in person or by the use of instrumentation and 
diagnostic equipment through which images and medical records may be 
transmitted electronically. Treatment recommendations made via electronic 
means, including issuing a prescription via electronic means, shall be held to 
the same standards of appropriate practice as those in traditional provider-
patient settings.”   

MS Code 41-127-1, 73-25-34; see also MS Admin. Code r. 30-17-2635 rule 5.4 



License Exceptions 
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Mississippi Consultation Exception 
§  The requirement of licensure as set forth in subsection (2) 

above shall not be required where the evaluation, treatment 
and/or the medical opinion to be rendered by a physician 
outside this state (a) is requested by a physician duly 
licensed to practice medicine in this state, and (b) the 
physician who has requested such evaluation, treatment 
and/or medical opinion has already established a doctor/
patient relationship with the patient to be evaluated and/or 
treated. 

MS Code 73-25-34(3) 



Mississippi Consultation Exception 
§  The practice of medicine is deemed to occur in the location 

of the patient. Therefore only physicians holding a valid 
Mississippi license are allowed to practice telemedicine in 
Mississippi. The interpretation of clinical laboratory studies 
as well as pathology and histopathology studies performed 
by physicians without Mississippi licensure is not the 
practice of telemedicine provided a Mississippi licensed 
physician is responsible for accepting, rejecting, or 
modifying the interpretation. The Mississippi licensed 
physician must maintain exclusive control over any 
subsequent therapy or additional diagnostics. 

MS Admin. Code r. 30-17-2635 rule 5.2 



Telehealth Practice Standards 

13 



Telemedicine State Practice Standards 
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1 
New Patient vs. 
Established 

2 
Verify Patient 
Identity 
 

3 
Originating Site 
Restrictions 

4 
Patient-Site 
Telepresenter 

5 
Modality of 
Communication 
Technology 

6 
Remote 
Prescribing (incl. 
Controlled 
Substances) 

7 
Record-Keeping 
and Record-
Sharing 

8 
Informed 
Consent 

9 
Patient Choice 
of Provider  

10 
Disclosures 

11 
Malpractice 
Insurance 
Considerations 

12 
Credentialing 



Telemedicine Patient Informed Consent 
Requirements 

15 
Interpretive summary only; not legal advice; state laws are constantly evolving and state laws must be 
analyzed and applied to a specific clinical application; medical board rules only – no Medicaid 



Telemedicine Patient ID Verification 
Requirements 
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Interpretive summary only; not legal advice; state laws are constantly evolving and state laws must be 
analyzed and applied to a specific clinical application. 



Telehealth Payment and 
Reimbursement 
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Telehealth 
Sources of 
Revenue 

Government FFS (Medicare, Medicaid) 
 

Medicare Advantage, 
Medicaid MCOs 

Commercial 
Health Plans 

Employer Self-
Funded Plans 

Employer Pay (OOP) 

Institutions, 
Providers 

Self-Pay / 
Cash 

Cost Savings and 
Cost Avoidance 



Telehealth and Medicare 
1.  Patient in a qualifying rural area 
2.  Patient at one of eight qualifying facilities (“originating 

site”) 

3.  Service provided by one of ten eligible professionals 
(“distant site practitioner”) 

4.  Technology is real-time audio-video (interactive audio and 
video telecommunications system that permits real-time 
communication between the beneficiary and the distant 
site provider) 

5.  The service is among the list of CPT/HCPCS codes 
covered by Medicare 
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Medicare and Telehealth 
§  In 2001, the Congressional Budget Office estimated it would cost the 

Medicare program $150 million ($30 million a year) to cover telehealth 
services from 2001 through 2005. 
–  Reality, during those first five years, Medicare paid a total of $3,103,912 for telehealth 

services. 

§  CY 2015: Medicare paid a total of $22,449,968 for telehealth services 
(372,518 claims).  

§  CY 2016: Medicare paid a total of $28,748,210 for telehealth services 
(496,396 claims).  



Medicare Telehealth Payment Policy Changes 
for 2019 and Beyond 
 
Bipartisan Budget Act of 2018 introduced some of “the most significant 
changes ever made to Medicare law to use telehealth,” per Senator Brian 
Schatz, a longtime sponsor and proponent of federal telehealth legislation. 
1.  Expands stroke telemedicine coverage beyond rural areas (2019) 
2.  Expands telehealth coverage to homes and independent renal dialysis 

facilities (2019) 
3.  Allows providers to give free at-home telehealth technology/equipment 

to dialysis patients if certain requirements are met (2019) 
4.  Allows Medicare Advantage plans to include delivery of telehealth 

services in a plan’s basic benefits (2020) 
5.  Eliminates rural restrictions and adds patient home as a qualifying 

originating site for certain Accountable Care Organizations (2020) 



Medicaid Telehealth Payment Policy Changes 
for 2018 
§  48 state Medicaid programs offer some type of coverage for 

telehealth services (most commonly interactive live video). 

§  15 state Medicaid programs offer coverage of asynchronous 
(store-and-forward) telehealth services. 

§  21 state Medicaid programs offer coverage of remote 
patient monitoring technologies. 

§  42 state Medicaid programs offer coverage without 
geographic restrictions (e.g., rural or urban). 

§  23 state Medicaid programs set forth a list of specific sites 
that can serve as an originating site. 

 

Source: Center for Connected Health Policy State Telehealth Laws and Reimbursement Policies (Fall 2017). 



Medicare Advantage and Medicaid 
Managed Care 
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Medicare 
Advantage 

MA plans are encouraged to develop and implement innovative 
services and benefit design.  They are free to contract with 
providers to cover telehealth services.  
One reason some MA plans have chosen not to is because CMS 
has historically taken the position that telemedicine must be a 
supplemental benefit for MA plans, which means it cannot be 
categorized as a basic benefit cost when the plans submit their bids 
Under the Bipartisan Budget Act of 2018, beginning in 2020 
telehealth services covered by MA plans can be classified as if they 
were benefits provided to patients at in-person visits. 

Medicaid 
Managed 
Care 

Most Medicaid MCOs are free to contract with providers to cover 
telehealth services 
Most Medicaid MCOs may also provide expanded services to its 
members outside the FFS coverage conditions 



Source: Foley & Lardner 2017 Telemedicine & Digital Health Survey (Nov 2017) 

Telehealth Commercial Insurance Coverage 
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Mississippi Telehealth Commercial 
Insurance Coverage Law 
§  All health insurance and employee benefit plans in this state 

must provide coverage for telemedicine services to the 
same extent that the services would be covered if they were 
provided through in-person consultation.  

§  The law includes synchronous interactions, store-and-
forward, and remote patient monitoring. 

§  Telemedicine does not include audio-only telephone, e-mail, 
or facsimile. 

 
Miss. Code § 83-9-351, 353 
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The Corporate Practice of Medicine in 
the Digital Health Age 
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Investments in Multi-State Telemedicine 

Contracted / 
Employed 
Physicians  

Non-Physician  
Owner(s) 

Physician  
Owner(s) 

MSO PC 
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One Law Firm.  
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